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MISCELLANEOUS NOTES. 

We are under especial obligations to Prof. Graves, of Washington & Lee Uni- 
versity, for valuable aid rendered in connection with the July number of the 
Register, and to M. P. Burks, Esq., State Reporter, for like assistance in the 
preparation of the present number and several previous issues. By the timely 
help of these gentlemen a much-needed editorial vacation was secured. 



Distinguished sons of distinguished sires must not complain that friends who 
should know better sometimes confuse the names of father and son. The review 
of Professor Dabney's work on Federal Jurisdiction and Procedure, published in 
our July number, should have been credited to Robert M., and not to Robert W. 
Hughes. 



The right of a bank to set off the unmatured note of an insolvent depositor 
against the deposit is held, in Thomas v. Exchange Bank of Angus (Iowa) 35 L. R. 
A. 379, to be superior to the rights of a drawee of a check on the deposit, of which 
the bank had no notice until after it learned of the depositor's insolvency. 

The authorities on this subject are collected in 1 Va. Law Reg. 780, and in an 
extensive note to St. Paid etc. Trust Co. v. Leek (Minn.) 47 Am. St. Rep. 576, 
578-595. 



Some important questions as to the cross-examination of a defendant in a crimi- 
nal case who takes the witness-stand in his own behalf are decided in State v. Pan- 
coast (N. D. ) 35 L. R. A. 518, and it is held that he is subject to the same rules 
of cross-examination that govern other witnesses, and may be required to answer 
any relevant and proper question that will tend to convict him of the crime for 
which he is being tried, even though it may also tend to convict him of some col- 
lateral crime. 



The duty to awaken a passenger in a sleeping car in time to permit preparation 
for changing cars in a suitable and decent manner is affirmed in McKeon. v. Chicago, 
M. & St. P. R. Co. ( Wis. ), 35 L. R. A. 252. The fact that there is no stipulation 
for this in the contract of carriage is held insufficient to relieve the carrier of the 
duty to awaken the passenger before reaching the station or else to hold the train 
long enough to permit the change of cars to be made suitably and decently. 
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Court of Appeals at Wytheville. — The following summary will give 
some idea of the work done by the court at its late session at Wytheville : 

Whole number of cases on docket 107 

Final judgments or orders were entered in 74 

33 
Appeals and writs of error awarded during term 4 

Leaving on the Court and Clerk's docket together 37 

Of the thirty-three cases not heard the records were not printed in twenty 
Appeals or writs of error were allowed as follows : 

To be heard at Richmond 9 

Staunton 6 

"Wytheville , 4 

Total 19 

Appeals or writs of error were refused as follows : 

Richmond 4 

Staunton 8 

Wytheville 7— 19 

38 

Petitions for rehearing refused 10 

Number of appeals and writs of error allowed at this place of session 

since August 1, 1896 59 

In addition to this a number of law students were examined for license, whose 
papers had to be carefully read. The court evidently had little time for recrea- 
tion at its delightful summer resort. 

Homestead Exemption — Form op Waiver. — Prior to the adoption of the 
Code of 1887 there was no statutory form for waiver of the homestead exemption 
in Virginia. Sec. 3 of chap. 183 of the Code of 1873 merely provided that where 
the debtor declared, in the body of the evidence of the debt, that he waived the 
exemption, he should not thereafter be entitled to claim the exemption as to such 
debt. The form of waiver generally adopted was: "Homestead and all other 
exemptions waived as to this debt." Sec. 3647 of the Code of 1887, however, pro- 
vides a form of waiver in the following language : " I (or we) waive the benefit 
of my (or our) exemption as to this obligation." This form seems to have been very 
generally overlooked, or disregarded, by the bar and business men of the State, 
who still cling to the old form ; and we venture to say that many good lawyers 
and bank cashiers would reject, as defective, a negotiable note in which the maker 
and endorsers merely ' waived the benefit of their exemption.' While the statute 
does not arbitrarily require the use of the precise form — the provision being that 
"the following or equivalent words shall be sufficient to operate as the waiver 
hereinbefore provided for" — still good practice suggests that where a statute gives 
a right, and provides a form for the waiver of the right, the statutory form should 
be strictly followed. 

The creditor can derive no advantage from a waiver of "other" exemptions, 
since by expre-s provision of sec. 3647 there can be no valid waiver of the exemp- 
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tion under sees. 3650 and 3651, commonly known as the "poor man's law," or 
under sec. 3652, securing to laboring persons, who are householders, their wages, 
not exceeding fifty dollars a month. 



Attorneys — Disbarment. — After the commencement of disbarment proceed- 
ings against an attorney, if the charges of professional misconduct are such as to 
involve liability to a criminal prosecution, this fact will not entitle the respondent 
to a suspension of proceedings until he has had an opportunity of a jury trial 
upon such charges. This conclusion was reached by the New York Court of 
Appeals, in the recent case of Rochester Bar Association v. Dorthy, after an exam- 
ination of the American and English authorities. The rule is very well illustrated 
in England by the case of Stephens v. Hill, 10 Mees. & W. 28, where Lord Abinger 
wrote the opinion. The Supreme Court of the United States, in Ex parte Wall, 
107 U. S. 265, made a most exhaustive examination of the question. In that case 
a member of the Florida bar, during a term of the United States Court, assisted 
a mob in taking from the jail a prisoner who was about to be tried, and hanging 
him to a tree in the courthouse yard. Upon due complaint, the United States 
district judge ordered Wall to show cause why his name should not be stricken 
from the roll of attorneys. After a hearing in the proceeding, which included 
the taking of evidence, the name of Wall was stricken from the roll of attorneys. 
The point was taken for the defendant that he was not acting in his character as 
an attorney when he committed the act complained of. The court, however, held 
(Justice Field dissenting) that the character of the act was such as to denote a 
gross want of fealty to the law and repudiation of legal government. 

Judge Field placed his dissenting opinion upon the ground that, "to disbar an 
attorney for an indictable offense not connected with his professional conduct, 
before trial and conviction, is also to inflict an additional wrong upon him. It is 
to give the moral weight of the court's judgment against him upon the trial on an 
indictment for that offense." 

The learned dissenting judge was evidently of opinion that the act complained 
of did not concern the defendant in his professional relations to court or client, 
while his associates entertained the contrary view. The majority opinion dis- 
tinctly recognized the rule that where an attorney commits an indictable offense 
in a transaction not involving his character as an attorney, and does not admit the 
charge, the court will not strike his name from the roll until he has been regu- 
larly indicted and convicted. It also restated principles that are very familiar, to 
the effect that the proceeding to disbar is not criminal, and is not intended for 
punishment, but to protect the court from the official ministration of persons unfit 
to practice as attorneys therein ; that such, a proceeding is not an invasion of the 
constitutional provision that no person shall be deprived of life, liberty or prop- 
erty without due process of law, but that the proceeding itself, when instituted in 
proper cases, is due process of law. — Central Law Journal. 



Mortgages Securing Negotiable Paper. — A peculiar condition of things 
respecting the negotiability of a note secured by a mortgage exists in Michigan. 
In the case of Brooke v. Struthers (Mich. ) 35 L. K. A. 586, it is held by two of the 
judges that a provision in a mortgage securing a note which is otherwise negotia- 
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ble, to the effect that a mortgagor shall pay taxes and assessments, on failure of 
which the whole debt shall become due, destroys the negotiability of the note ; 
while in the case of Wilson v. Campbell (Mich.) 35 L. R. A. 544, a similar pro- 
vision is declared by other judges not to defeat the negotiability of the note. In 
neither case was there a clear majority of the court in favor of either proposition. 
Accompanying these cases is a note on the effect of provisions in a mortgage upon 
the negotiability of a promissory note secured thereby. 

Another and probably still more difficult question in connection with negotiable 
paper secured by deed of trust or mortgage, is whether the negotiability of the 
principal debt so affects the collateral security (itself a non-negotiable instrument) 
as to render it negotiable. The authorities are agreed that the mere transfer of 
the paper carries with it, in equity, an assignment of the mortgage, by implication 
of law. But the difficult question is whether the mortgage passes as a negotiable 
instrument and free from equities. Thus, A makes a purchase of goods from B, 
and executes, in payment, his negotiable note for $1,000, secured by mortgage on 
his real estate. Before maturity, B transfers the note to C, who is a bona fide pur- 
chaser for value. B was guilty of deception in the sale of the goods, and A desires 
to make defense. By the transfer of the note, his defense to an action thereon at 
the suit of C is cut off. But when C undertakes to foreclose the mortgage, may A 
set up the defense, or is he likewise precluded — in other words, is the mortgage 
negotiable ? 

On principle, it would seem that unless there were something in the mortgage 
itself showing an intention to secure not only the original payee, but any subse- 
quent holder, thereby estopping the maker from setting up equities, the defense 
might be made. The mortgage is not in itself negotiable — it is strictly a common 
law instrument, with none of the characteristics of negotiable paper. The circum- 
stance that it secures an instrument which is negotiable should no more change its 
character as a common law instrument, than the same circumstance should detract 
from the negotiability of the note secured. 

There is much confusion in the books, however, on the subject, and the weight 
of authority is said to be in favor of the negotiability of the mortgage, regardless 
of its particular phraseology. We apprehend that a careful examination would 
show that many of the cases usually cited to sustain the negotiability of the mort- 
gage, really depended on the language of the mortgage deed. 

The strongest presentation of the non-negotiable side of the question that has 
come under our observation, is contained in the opinion of the court in Bailey v. 
Smith, 14 Ohio St. 396 (84 Am. Dec. 385). "The reasons for supposing it [the 
contrary doctrine] to be so," says Ranney, J., "are well stated in the case of Croft 
v. Bungler, 9 Wis. 510. The reason assigned, it is said, why the assignee can re- 
cover no more in equity than is actually due from the mortgagor to the mortgagee 
is, that he could recover no more at law on the bond or covenant, and the reason 
ceasing as to negotiable securities, the rule also ceases to have application; that the 
debt is the principal thing, and the mortgage the mere incident, following the 
debt wherever it goes, and deriving its character from the instrument which evi- 
dences the debt. To which may be added the consideration pressed upon our 
attention in argument, that if a recovery may be had for the debt, the mortgagor can 
have no interest in withdrawing the mortgaged property from liability to satisfy it. 
This last position is easily disposed of. If it were true, it would furnish no author- 
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ity for changing the legal character and incidents of the mortgage deed ; and it is 
evident that other lien-holders would often have a deep interest in the question. 
But it is not true as to the mortgagor. The right to dispose of property at the 
will of the owner, and to pay honest debts instead of those tainted with fraud, are 
valuable privileges, of which he should not be deprived without a necessity exists; 
and a decree upon the mortgage would very often deprive him of the benefits of 
ihe homestead law, which could not be effected by a judgment on the fraudulent 
note. It is very evident, also, that the wife of the mortgagor, in a large majority 
of cases, might have a deep interest in the solution of the question. Wholly in- 
capable of becoming a party to any commercial contract whatever, she may never- 
theless convey her estate, or release her dower, by way of mortgage, for the security 
of her husband's negotiable paper. If the mortgage is to be deemed negotiable in 
the hands of an assignee of the paper, we see no escape from the conclusion that 
the mortgage must be enforced against her, however gross and palpable the fraud 
may be by which it was obtained. . . . This question has been repeatedly an- 
swered in respect to a class of collateral agreements much more intimately con- 
nected with the negotiable instrument than is the mortgage deed. We refer to 
guarantees endorsed upon the note itself. Passing by those which have been 
claimed to be such, but held by the courts to be mere endorsements, or original 
contracts, with apt words of negotiability incorporated in them, the universal doc- 
trine has been that the legal title does not pass upon the transfer of the note; that 
they are mere non-negotiable chose* in action and to be treated in every respect as 
such. Lamorieux v. Hevdt,-o Wend. 307; McLaren v. Watson, 26 Id. 425 (37 Am. 
Dec. 260); Miller v. Gaston, 2 Hill, 188. In the first of these cases, Chief Jus( tcS 
Savage says: ' Promissory notes are negotiable only by virtue of the statute, but 
this negotiable quality is not extended to any other instrument relating to the 
note;' and Bronson, J., in the last, in support of the same position says: 'But 
the guaranty itself is not a negotiable instrument, and cannot be transferred to a 
third person, so as to give him a legal title to proceed in his own name against the 
guarantor. As in the case of other contracts which are not in their own nature 
assignable, the remedy upon a guaranty is confined to the original parties to the 
instrument.' ... In order to sustain the judgment in this case, it is indi- 
spensably necessary to affirm, either that the mortgage, when made to secure a 
negotiable note, contrary to its general nature and qualities, becomes a negotiable 
instrument, or that the transfer of such a note, without the aid of any statute, or 
of any judicial decision, except those of very recent date, has an effect beyond the 
note itself, and draws after it and within it one of the most important incidents of 
negotiability — a collateral contract having relation to the same debt. Avery 
careful consideration of the whole subject has convinced us that we have no power 
to do either; and that neither justice nor public policy would be promoted by 
making the attempt. . . . Now, mortgages are not necessities of commerce ; 
they have none of the " attributes of money " ; they do not pass in currency in the 
ordinary course of business, nor do any of the prompt and decisive rules of the 
law merchant apply to them. They are "securities" or "documents for debts" 
used for the purpose of investment, and unavoidably requiring from those who 
would take them with prudence and safety, an inquiry into the value, condition 
and title of the property upon which they rest ; nor have we the least apprehen- 
sion that commerce will be impeded by requiring the further inquiry of the mort- 
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gagor, whether he pretends to any defense, before a court will foreclose his right 
to defend against those which have been obtained by force or fraud. ... A 
long experience has demonstrated that they are not necessary instruments of active 
trade and business; and we but follow in the footsteps of the ablest and wisest 
judges when we say that the harsh rule which excludes equities, and often does 
injustice for the benefit of commerce, should not be applied to them. This remits 
them to the position they have so long occupied — that of mere ehoses in action; and 
whether standing alone or taken to secure negotiable or non-negotiable paper, they 
are only available for what was honestly due from the mortgagor to the mortgagee. 
If they are assigned, either expressly or by legal implication, the assignee takes 
only the interest which his assignor had in the instrument — acquires but an equity, 
and, upon the long established doctrine in courts of equity, is bound to submit to 
the assertion of the prior equitable rights of third persons. To hold otherwise, is 
to engraft legal incidents upon a more equitable title, to give to the transfer of 
negotiable paper an effect beyond what it imports, or is necessary in the accom- 
plishment of its legitimate purposes, and, finally, to invest with negotiable quali- 
ties a class of instruments neither used for nor adapted to the trade and commerce 
of the country, and thereby to deprive the mortgagor of the just right of defending 
against fraud, without subserving any public policy whatever." 

Judge Thompson takes a similar view of the question: 5 Thompson on Corp. 
6067. Daniel prefers the contrary doctrine: 1 Daniel on Neg. Instr. 834. See 
also Carpenter v. Longan, 16 Wall. 271. The authorities on both sides are col- 
lected in the editor's note to Bailey v. Smith (sup.) in 84 Am. Dec. 404. See also 
the more recent cases of Williams v. Keyes, 90 Mich. 290 (30 Am. St. Rep. 438), 
and Nashville Trust Co. v. Smythe, 94 Tenn. 513 (45 Am. St. Eep. 748) —the latter 
containing a full discussion of the affirmative side of the question. The subject 
is touched upon in Arents v. Commonwealth, 18 Gratt. 750, 776, et seq. 



Mortgage by Infants — Disaffirmance — Return of Consideration. — 
It seems to be an accepted doctrine that when an infant disaffirms his contract he 
must restore the consideration if he has it. If he has consumed or wasted it, or 
it is otherwise not within his possession or control, his inability to restore the con- 
sideration in no wise affects his right of disaffirmance. Nor is the restoration of 
the consideration, even when he has it, a condition precedent to his right to 
avoid the contract. After disaffirmance, the infant is regarded as holding the 
consideration in trust for the other party, who may recover it in any appropriate 
proceeding. See Association v. Herman, 33 Md. 128, 133 ; Badger v. Finney, 15 
Mass. 359 ; Chandler v. Simmons, 97 Mass. 508 (93 Am. Dec. 117, 122); Tucker 
v. Moreland, 10 Pet. 58, 74; Cresdnger v. Welch, 15 Ohio, 156 (45 Am. Dec. 565); 
note to Craig v. Van Bebber, 18 Am. St. Rep. 569, 687-693, where the authorities 
are collected and discussed at length. These principles are illustrated in the 
recent case of MacCreal v. Taylor, 17 Sup. Ct. 961, in an interesting opinion by 
Mr. Justice Harlan. An infant having borrowed a sum of money and secured it 
by mortgage on real estate, upon arriving at majority, sought to avoid the mort- 
gage. Part of the loan had been applied to the extinguishment of existing valid 
hens on the property, and in making substantial improvements thereon. The 
court held that upon disaffirmance by the infant, after full age, the lender might 
insist upon a sale of the property and enforce the security to the extent of the 
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prior incumbrances satisfied out of the loan, and the permanent improvements 
placed on the property from the same source, provided the remainder of the pro- 
ceeds of sale were sufficient to leave the infant borrower in the position she would 
have occupied had there been no such transaction. That is to say, the lender 
could claim nothing back but actual benefits received and then in the enjoyment 
of the borrower. The lower court decreed to the lender the aggregate amount of 
the prior incumbrances discharged and permanent improvements made out of the 
loan, regardless of whether this would leave the infant in statu quo or not; and on 
this ground the Supreme Court reversed the decree. "The decree should have 
been so framed," says Mr. Justice Harlan, "as to place Mrs. MacGreal [the 
infant], so far as it could be done, in the position occupied by her at the time the 
deed of trust was given ; for only by such a decree can the privilege of infancy, 
resulting from incapacity to contract, be effectively protected. A decree giving 
the appellees a preference in the distribution of the proceeds of sale for their entire 
claim necessarily must rest upon the ground that one who obtains from an infant a 
deed of trust conveying his real estate to secure the repayment of money loaned 
to him, and to be applied, and which is applied, in improving such estate, may 
thereby make the disaffirmance of the infant ineffectual in every case where the 
property, upon being sold, does not bring more than the debt attempted to be 
secured. But no such result can properly happen if the court enforces the estab- 
lished rule that upon the disaffirmance of a deed made during infancy, the 
infant is entitled to recover the property conveyed by him, and the adult to 
recsver such of the consideration paid by him as may remain in the hands of the 
infant at the time of disaffirmance. As Mrs. MacGreal ought not to hold the 
property in its improved state without accounting, as far as possible, for the money 
used in protecting it from sale for existing liens, and in improving it, there must 
be a sale in order that justice may be done. But as the disaffirmance of her deed 
restores her rights in the property, a sale ought not to have the effect of depriving 
her of the interest she had at the time the deed of trust was executed. The 
decree for a sale was proper, but, upon the showing made by this record, it should 
direct the proceeds to be applied — First, in repaying to the appellees, with inter- 
est, the sums paid by Mrs. Utermehle [the lender] in discharge of the prior liens 
created by the deeds of 1886 and 1887 and by the taxes then upon the property ; 
second, in paying Mrs. MacGreal an amount equal to the value of the lot al the 
institution of this suit (less such prior liens and taxes) without interest on that 
amount, and without taking into consideration the value of the improvements 
placed on the lot ; and, third, in paying to the appellees such of the proceeds of 
sale as may remain, not exceeding the balance due on the loan, with interest. 
This last sum would represent, so far as may be, the value of the improvements 
put upon the lot with Mrs. Utermehle's money. Lynde v. MeGfregor, 13 Allen, 
182, 185. Any other decree will make the disaffirmance by the infant ineffectual, 
if the property, upon being sold, does not bring more than the debt attempted to 
be secured. If the property, in its improved condition, does not bring enough to 
pay the whole debt due the appellees, they will be without remedy for the defi- 
ciency. If any balance should remain after satisfying the above claims in the 
order mentioned, it will belong to Mrs. MacGreal." 

See further on the subject of the disaffirmance of infants' contracts and the 
resulting consequences : Mustard v. WoUford, 15 Gratt. 329 ; Bedinger v. Wharton, 
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27 Gratt. 857 ; Wilson v. Branch, 77 Va. 65 ; Darraugh v. Blackford, 84 Va. 509 ; 
DeUingerv. FoUz, 93 Va. 729. 

The Recent Bar Examination at Wytheville. — Commenting in a recent 
issue upon the small number of applicants for admission to the bar in Virginia, 
since the new regulations went into effect, we expressed the hope that the race of 
lawyers was not becoming extinct. The result of the Bar Examination at Wythe- 
ville, at the July term of the court, removes any cause for apprehension. There 
were thirty applicants, of whom twenty-eight passed the examination. The re- 
sult would indicate that the proportion of well equipped lawyers amongst the 
applicants was remarkably large, or that the examination was not difficult. We 
believe that both of these circumstances contributed to the result. A majority of 
those who applied were fresh from the Law schools, whose sessions had just ended, 
and many of them were graduates. We publish below a copy of the questions 
submitted on the examination. While it is less rigorous than we should like to 
see it, the examination seems to be thorough, considering the high standard which, 
as we are informed, the court insists upon. 

We have not been able to secure full information as to the number of applicants 
who were graduates of a Law school, or had attended a Law school. Of those 
who passed, twelve had studied law at the University of Virginia, amongst them 
four graduates ; nine had studied at Washington and Lee, eight of whom were 
graduates ; and four had studied at Richmond College, two of whom were gradu- 
ates. The examination occupied eight and a half hours. The following are the 
names and addresses of the successful candidates : 

John R. Smith, Martinsville, Va. ; Geo. L. Fletcher, Warrenton, Va. ; C. J. 
Rixey, Jr., Culpeper, Va. : George Pilcher, Midland, Va. ; H. C. Riely, Rich- 
mond, Va. ; C. Guy Larew, Newbern, Va. ; M. H. Omohundro, Radford, Va. ; 
Sands Gayle, Richmond, Va. ; Geo. C. Peery, Cedar Bluffs, Va. ; Wm. R. Per- 
kins, Elmington, Va. ; Leon Goodman, Lynchburg, Va. ; R. C. L. Moncure, Fair- 
fax, Va. ; C. J. Collins, Norfolk, Va. ; E. R. Turnbull, Jr., Lawrenceville, Va.;. 
E. O. McCue, Afton, Va. ; J. W. Bowen, Knob, Va. ; W. T. Otley, Farmville, 
Va. ; D. S. Hankla, Emory, Va. ; C. B. Whitt, Centre Mills, Va. ; R. I. Roop, 
Childress, Va. ; J. E. Thrift, Rivanna, Va. ; Frank T. Shumate, Princeton, Va. ; 
Frank J. Bosshardt, San Antonio, Texas ; Arthur B. Van Buren, Richmond, Va. ; 
William Crump Tucker, Richmond, Va. ; Colin Neblett, Eanes X Roads, Va. ; 
A. J. Vaughan, Jr., Richmond, Va. ; Robert O. Deyer, Handsome, Va. 



questions propounded by the court op appeals to applicants for 
license at the july examination, 1897, in wytheville. 

1. Who may obtain license to practice law in the courts of this State, and what 
steps are required to obtain such license ? 

2. What is law in its general and most comprehensive sense ? 

3. Define municipal law. 

4. Into what two great divisions is the municipal law of this State divided, and 
from what sources derived 1 

5. Into what two classes are all things or property divided ? 

6. How mav title to land be acquired ? 
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7. What are the usual actions for the recovery of the possession of land; when 
does each lie; where and in what court or tribunal may each be brought ? 

8. Describe the ordinary proceedings in a suit to partition land, from its institu- 
tion to a final decree ? 

9. By whom, where and under what circumstances may a suit to sell an infant's 
lands for re-investment be brought ? 

10. What is the measure of damages which the vendee of land may recover from 
his vendor where the land is lost by superior title ? 

11. What is the usual covenant for title to land in this State, and its effect? 

12. Prior to his marriage, the husband executed a deed of trust upon his land 
and confessed judgment. Are those liens, or either of them, superior to his 
widow's right of dower in that land ? 

13. What is the difference between a conditional sale and a mortgage? 

14. The trustee in a deed of trust to secure the payment of a debt dies before he 
sells under it, how can the creditor secured have the trust executed ? 

15. A conveys a tract of land to B, takes a deed of trust to secure the purchase 
money which is evidenced by two negotiable notes in six and twelve months; both 
deeds are recorded; A transfers the negotiables to C for a valuable consideration, 
and afterwards, and before the notes are due or paid, A marks the deed of trust 
satisfied as provided by statute; B, after the deed of trust has been marked satis- 
fied, conveys the land to D, a bona fide purchaser without notice. Whose rights 
are superior, C, the holder of the negotiable notes, or D, the vendee of the land, 
and why ? 

16. A, who is the owner of both real and personal estate, dies owing certain 
simple contract debts — leaving a widow and children, what interest or estate has 
his widow in the property? 

17. What are a husband's rights in his wife's separate statutory lands ? 

18. What is a contract? 

19. What are executed and what executory contracts? Give an illustration of 
each. 

20. What contracts are required to be in writing 1 

21. What is the measure of damages which may be recovered by the seller of 
personal property to be delivered at a future day when the purchaser refuses to 
receive it ? 

22. What are the essential elements of a negotiable note, and if it be endorsed 
what steps are necessary to make the liability of the endorsers absolute upon its 
non-payment at maturity ? 

23. What is a bill of exchange; what a promissory note; and what a bond ? 

24. What is the degree or measure of duty which the master or employer, owes 
to his servants in employing fellow-servants, and in furnishing appliances with, 
and places in, which to work ? 

25. Who are fellow-servants and what relation does the boss or foreman of a 
gang of section hands on a railroad sustain to the other members of the gang? 

26. What is a corporation; by whom are they created or chartered; give the 
manner in which a circuit court charter may be obtained; who is the governing 
body in a private corporation, and what is the extent of a stockholder's liability 
upon his stock subscription ? 
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27. What is the general issue in an action of debt on a specialty ? On a prom- 
issory note, and what may be proved under each ? 

28. Within what time does an office judgment become final ? 

29. How many rules are there in each month, and can a summons be issued 
during and made returnable to the same rules? 

30. When may a bill in equity be taken for confessed and a decree rendered 
without proof against the defendant ? 

31. By what proceedings are the lands of the debtor subjected to the payment 
of a judgment lien ? When rented and when sold 1 

32. What persons are competent to make wills; how many kinds of wills are 
there, and what formalities are required for each kind ? 

33. What is an attachment? Give several grounds upon which an attachment 
may be sued out. 

34. What are the remedies by which rent may be collected ? 

35. What is the difference between the degree of proof required in civil and 
criminal cases? 

36. When are dying declarations admissible ? 

37. When may a husband or wife testify for or against each other? 

38. Into what grades are all crimes or offences divided, and what is the test by 
which it is determined whether an offence belongs to one grade or the other ? 

39. Upon what tribunals is conferred original criminal jurisdiction, and of what 
grade of crimes has each jurisdiction ? 

40. Define murder, robbery, assault, burglary, and grand and petit larceny. 
Pledge: I hereby certify that I have neither given nor received aid during this exatn- 

ination. 



Admission to the Bar in West Virginia. — We noted in a recent number, 
the circumstance that the West Virginia legislature had followed the tardy exam- 
ple of Virginia, in the matter of regulating admission to the bar. The West 
Virginia act, like that of Virginia, invests the Supreme Court of the State with 
exclusive jurisdiction of the whole subject of admission. As indicated by the 
subjoined order of the court, entered June 16, 1897, the Supreme Court evidently 
intends to make the law effective, and at the same time redound to the advantage 
of the Law school maintained in connection with the State University at Mor- 
gantown. No candidate is to be admitted unless he has been a student of law for 
two years (a most excellent provision), and the Law Faculty of the State Univer- 
sity are constituted the examining board. The following is the order : 

"Until otherwise provided, it is ordered, under chapter 50 of the Acts of 1897, 
that any person hereafter applying for license to practice law in the State, shall, 
after a course of reading in the law of two years, appear before the Professors 
of Law of the University of West Virginia, who are hereby constituted a com- 
mission for the purpose, at such times and places as such commission may pre- 
scribe, and undergo an examination by them to ascertain his fitness to practice the 
law in the courts of this State, and such examination shall be such as is required 
to obtain a diploma of graduation from the Law school of said University, and if, 
upon such examination, such applicant shall be found to possess the requisite 
qualifications, that commission shall grant him a written certificate thereof, and 
upon it this court will grant such applicant a license to practice the law." 
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One scarely knows whether to admire more, the spirit of loyalty thus manifested 
on the part of the court toward the State University, or the self-sacrificing dispo- 
sition on the part of the Law Faculty of the University in consenting to bear the 
burden of the examinations. 

Such an arrangement ought to result in largely increasing the local patronage 
of the Law school. The knowledge possessed by prospective candidates that the 
Law Faculty are to constitute the board of examiners for admission, will natu- 
rally induce West Virginia students to attend the Law course at their own Uni- 
versity. Such a result would be anything but pleasing to other Law schools, but 
we see no just ground for criticism, especially as we are assured by the Law Fac- 
ulty that the position of examiners was not of their own seeking. The gentlemen 
who compose the Law Faculty are men of character and capacity, and we appre- 
hend that their reputations ought to relieve them from the suspicion of possible 
unfairness in the treatment of candidates from other Law schools. But the 
charge is apt to be made, and we doubt if the plan proves popular or satifactory. 

The Examining Board thus speak, through the columns of the West Virginia 
Bar. We give space to their sensible views, in the hope of keeping alive the 
spirit of our own laws regulating the subject of admission to the bar. In our 
opinion, no statute in our books is of more practical importance to the professson 
or to the people : 

" This order was made without consulting the wishes of the Law Faculty, and 
certainly imposes upon it a large amount of unpalatable work. Nevertheless the 
Faculty is not disposed to take issue with the court either as to the propriety or 
the legal authority of the order. 

"The Law Faculty recognize that they are, in effect, officers of the State en- 
gaged in the special work of preparing students for the bar, and that, therefore, 
there is peculiar fitness in the court requiring their services in the general work of 
ascertaining the qualifications of candidates. Nor would the Faculty essay to chal- 
lenge the statutory authority of the court to require this service from them in 
view of the not-to-be forgotten fact that the ultimate interpretation of the law is 
in that tribunal. 

" But outside and beyond all this, a higher consideration would and does pre- 
clude the Law Faculty from a murmur of opposition to this order of the court. 
The Faculty is in hearty sympathy with the court and the legal profession, as well 
as the public sentiment of the State, in making a higher and more uniform stand- 
ard of qualification for the bar. Our State has been made a target of ridicule for our 
backwardness in this direction. Our State is being made the resort of the shyster 
and unscrupulous pretender, who are shut out of the profession by the higher 
standard of other States. The law of the State has heretofore made a standard 
for every other profession but the Legal Profession. It has become the dumping 
ground for every variety of pioneer and pretender who has enough low cunning 
to impose upon the people. 

" It is high time that this thing were reformed, and the Law Faculty will do its 
whole duty towards a reformation so long as the Supreme Court requires its ser- 
vices. A just and uniform standard of admission will be carefully established — 
not so high as to be beyond the reach of the average candidate, and yet high 
enough to exclude the shyster and the incompetent, as well as to protect the pro- 
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fession from disrepute and the public from imposition resulting from superficial 
examinations. A sufficient. requirement in the way of written examinations will 
be made of all candidates, their papers will be graded by the Law Faculty with 
its judgment of the qualifications of the candidate endorsed, and the papers then 
transmitted to the Supreme Court, which will have power either to concur in the 
judgment of the Faculty, or to overrule it and pass the candidate. 

"We trust that for the honor and dignity of a noble profession the results of 
this new act of our State legislature will. commend themselves to every intelligent 
citizen, not excepting the candidates who aspire to the high responsibilities of 
members of the bar." 



A friend sends us the subjoined clipping to be added to our gallery of legal 
cards. It is taken from the Pulaski ( Tenn. ) Citizen. Mr. Rivers' card bluntly 
expresses good sound doctrine. We know at least one Virginia lawyer whose 
retrospect is less happy because "possible clients" did not always "accompany 
their conversation with cash or a good note " : 

FLOURNOY RIVERS, 
—LAWYER.— 

PEOSPECTIVE litigants who may wish to 
avail themselves of my professional ser- 
vices must remember that I don't practice law 
for my health or for exercise, but for money. 
Hence, the consumption of my time by pos- 
sible clients who may wish to rehearse their 
grievances to me without any definite agree- 
ment as to employment and fees will not pre- 
clude my subsequent employment on the 
opposite side by the man who accompanies 
his conversation with cash or a good note, or 
In the case of solvent persons — some definite, 
binding engagement without any " if." 



A Long Stoby Short. — The pithy complaint in a Kentucky slander case 
made out by a justice of the peace is sent us by a correspondent : 
"Mrs. Rose C. to Mrs. Will P. Dr. 

" To use of abusive language in my presence $75 

" Credit by abusive language 45 

"Balance. $30" 

It would seem that the complainant herself had not. been altogether flannel- 
mouthed, although her tongue had been worsted. — Case and Comment. 



